I. Introduction
In the following article the concept of "direct administration" refers to the governance of a territory by an external entity on the authority of the United Nations Security Council. The "directness" of such an administration relates, in particular, to the directly applicable nature of the decisions of the external entity in the national legal order of the affected entity. Although the external entity usually takes the form of a Special Representative of the United Nations, the article will illustrate that such direct administration is also sometimes undertaken by Member States. It will further illustrate that it is possible to distinguish between fullyfledged administrations and co-administrations, depending on the scope of the direct administration in question. In instances where some form of domestic government continues to exist alongside the United Nations-authorized administration, the latter can be described as a coadministration. The term "fully-fledged administration" is reserved for those instances where the United Nations-authorized administration is the sole governmental authority in a particular territory. The terms "fully-fledged" and "co-administration" are used to indicate the gradual differences in the scope of direct administrations that are authorized by the United Nations. It is not, however, intended to describe the nature (i.e. executive, legal, judicial) of the decisions made by these administrations, as any of these decisions can fall within the mandate of either a fully-fledged or a co-administration.
Security Council-authorized direct and co-administrations emerged in the post Cold War era. Resolutions resulting in such direct administration include those authorizing the United Nations Transitional Authority in Cambodia (UNTAC) in 1992 1 ; the United Nations Operation in Somalia (UNOSOM II) of 1993 2 ; the institution of the HighRepresentative for Bosnia-Herzegovina in 1995 3 ; the United Nations Transitional Authority in Eastern Slavonia, Baranja, Western Sirmium 1 authority over Germany. 11 Subsequently, the Potsdam Accords resulted in far-reaching interferences with Germany's system of governance. 12 The United Nations, for its part, were entrusted with governing the former colonial territories of Japan and Italy. Territories such as Eritrea, Italian Somaliland, Libya and the Japanese islands in the Pacific became part of the United Nations trusteeship system, in accordance with which they were administered by individual states such as the United Kingdom and the United States. 13 The current article will, however, confine itself to certain legal questions raised by the post Cold War direct administrations that were authorized by the Security Council. The first concerns the legal basis for such administrations, as it is not explicitly provided for in the United Nations Charter (the Charter). The relevance of such an examination is reflected by the breadth of the decision-making undertaken by those acting on the authority of the Security Council in these circumstances. a free market economy in Iraq. 16 As these decisions could effectively result in the introduction of comprehensive amendments in all areas of law, the question as to their legal basis becomes pertinent.
The second question to be addressed concerns the implications of the direct (co-) administrations for the national legal order. By authorizing the external entity to adopt directly applicable binding decisions, the Security Council deviated from the traditional public international law principle that leaves the implementation to domestic legal systems to determine the implementation of international obligations -including those stemming from the Security Council. 17 Academic literature has thus far paid scant attention to this development. It has hardly explored the legal basis for this deviation (a question closely related to the first main question to be addressed in this article), nor has it paid any attention to the problems arising from the possible inalterability of directly applicable decisions, due to their overriding character. The question arises whether the superior legal framework within which Chapter VII authorized (co-) administrations function would prevent their decisions from subsequently being amended by the domestic governments in the post-administration phase without the consent of the Security Council.
Sections III. and IV. explore the legal basis for territorial administrations by the United Nations or Member States acting on its behalf. This includes a distinction between the implied and customary powers of the United Nations, as well as the potential role of automatic succession to treaties and the law of occupation as a basis for direct (co-) administration. 18 Subsequently Section V. examines some of the implications of 16 the direct (co-) administrations of territories for the domestic legal order. It explores, in particular, if and to what extent the Security Council-authorized administrations may directly penetrate the domestic order, as well as whether the directly applicable decisions resulting from such penetration would be of an "inalterable" nature.
II. United Nations-Authorized Administrations in the Post Cold War Era
At the outset of this section, mention should be made of the United Nations Transition Assistance Group (UNTAG) of 1988. 19 Although UNTAG did not amount to a system of direct (co-) administration, it did pave the way for such administrations. In this instance, the mandate did not yet include direct execution of governmental functions, as it was directed at supervision and guidance of the South African administration in Namibia. 20 In the area of legislation, UNTAG's role was limited to advising and monitoring the South African AdministratorGeneral on the removal of discriminatory legislation that could influence the holding of free and fair elections. 21 It further oversaw the repatriation of refugees and the release of political prisoners and detainees, in order to facilitate their participation in the electoral process. 22 The Executive branch remained under the direct control of the South African authority, since UNTAG's role was restricted to the monitoring of the police. UNTAG had no mandate in relation to the judiciary which remained under the complete control of the South African authority. 23 On the one hand, UNTAG's mandate still followed the traditional and its consequences for the former Yugoslav republics, see A. Zimmermann, Staatennachfolge in völkerrechtliche Verträge, 2000, 599 et seq. 19 Although the Security Council already authorized its creation in S/RES/435 (1978) of 29 September 1978, its actual establishment was prevented by the lack of cooperation by South Africa until 1988. 20 Hufnagel, see note 1, 65. 21 Hufnagel, see note 1, 67. This advisory power ultimately lead to the removal of 56 discriminatory laws. 22 Hufnagel, see note 1, 69; C. Stahn, "International Territorial Administration in the former Yugoslavia: Origins, Developments and Challenges ahead", ZaöRV 61 (2001), 108 et seq. (125 et seq.). 23 Hufnagel, see note 1, 65. model according to which the manner of implementation of international obligations were left to the domestic authorities. On the other hand, it triggered a process of involvement of the United Nations in the day-to-day administrations of territories which were to result in direct (co-) administration in the years to come.
The first instance of direct United Nations administration in the post Cold War era was that of the UNTAC in Cambodia. 24 As it existed alongside a domestic government possessing autonomous decision-making power in certain areas, the United Nations involvement in Cambodia could be described as a co-administration. The same applies to UNOSOM II 25 and the institution of the High-Representative for Bosnia-Herzegovina. 26 . UNTAES in Eastern Slavonia, UNMIK in Kosovo and UNTAET in East Timor can be categorized as fullyfledged direct administrations, due to the almost all-encompassing role of the United Nations in these territories, especially during the first year of their presence. The civil administration of Iraq by the United States and the United Kingdom (the CPA), whilst also of a fullyfledged and direct nature, was unique to the extent that it thus far constitutes the only instance where the Security Council delegated the direct administration of a territory to two Member States, as opposed to placing such administration under the authority of the United Nations itself. In addition, it simultaneously followed an occupation of the territory affected, which was not the case with the other instances of United Nations-authorized administration discussed here.
The Direct Co-Administration of Territories by the United Nations
During UNTAC's involvement in Cambodia, a Cambodian administration that was headed by a Supreme National Council (SNC) and representing all the main parties to the Cambodian civil conflict, continued to exist. The SNC formed a sui generis body which was, in particular, responsible, for exercising legislative power. 27 At the same time, the SNC transferred powers of civil administration to the United Nations in order to enable the latter to create a neutral political environment in which elections could be held. 28 These powers of civil administration, inter alia, included the ability to take direct governmental action in certain areas. 29 The Special Representative of the Secretary-General, who was responsible for the day to day management of UNTAC, had the power to adopt binding executive directives in the areas of foreign relations, defence, financial policy, internal security and information. 30 UNTAC also had extensive legislative powers with respect to the regulation of the elections. 31 Although this right was exercised in consultation with the SNC, UNTAC had a true legislative power in this respect, as it could revoke existing legislation which could undermine the purpose of the peace agreement. This effectively facilitated the revoking of legislation in virtually all areas of the civil administration. 32 The direct exercise of governmental power also extended to the judicial branch. UNTAC had the power to initiate investigations into human rights violations on its own initiative, as well as investigate complaints of human rights violations submitted by third parties. At the end of the investigation it could give a binding decision. 33 A comparable investigative power existed with respect to the civil administration in general. On the basis of this investigative power, UNTAC also initiated criminal prosecution in relation to serious violations of human rights. 34 28 Paris Agreement, see above, Annex 1, Section A, para. 1. 29 See Paris Agreement, see note 27, Annex 1, Section B, paras 2 et seq., which regulated the extent to which the Special Representative exercised indirect governance in the form of supervision and control over the remaining sections of the Cambodian administration, including the police force. 30 Paris Agreement, see note 27, Annex 1, Section B, paras 1 and 5 (b). Hufnagel, see note 1, 117; Zimmermann/ Stahn, see note 4, 433; Stahn, see note 22, 126. 31 Paris Agreement, see note 27, Annex 1, Section D, para. 3 (a). 32 Paris Agreement, ibid., Annex 1, Section D, para. 3 (b); Hufnagel, see note 1, 132; Stahn, see note 22, 126. 33 Hufnagel, see note 1, 129. 34 Paris Agreement, see note 27, Annex 1, Section B, para. 6. To the extent that differences of opinion ("issues") arose between the Special Representative and the SNC in relation to the implementation of the Paris Agreement, it prescribed a mechanism for their resolution. In essence, the Special Representative had to respect unanimous recommendations of the SNC orwhere no unanimity was possible -those made by its Chairperson. Direct
With the establishment of UNOSOM II, the Security Councilauthorized an ambitious program of assistance for the people of Somalia, which included elements of direct (co-) administration. UNOSOM II was authorized to promote and advance broad participation by all sectors of Somali society, and the re-establishment of national and regional institutions and civil administration in the entire country. It also had to create conditions under which the Somali civil society could have a role at every level, in the process of reconciliation and in the formulation and realization of rehabilitation and reconstruction programs. 35 Although a so-called Transitional National Council (TNC) was formally vested with the administrative and legislative authority in Somalia, 36 UNOSOM II assumed these functions until the creation of the TNC, over one year after the conclusion of the agreement. 37 In this context, it directly adopted administrative measures to create an independent judiciary and a functioning prison system. 38 The Special Representative of the Secretary-General further promulgated the former Somali Penal Code of 1962 as the criminal law in force in Somalia, while adding special habeas corpus guarantees derived from international human rights instruments. 39 UNOSOM II also directly executed judicial powers by establishing a human rights office for investigating serious action by the Special Representative was limited to instances where the SNC was unable to act, despite the intervention of the Chairperson. In addition, the Special Representative could overrule any decisions that were not in accordance with the purposes of the Paris Agreement, i.e. where they threatened the impartiality of the elections. However, the Special Representative was not at liberty to replace a decision overruled by him on his own. This was only possible if and to the extent that the SNC was unable to take a decision itself. See also Paris Agreement, see note 27, Annex 1, Section A, paras 2 (a) to 2 (e); S.R. Ratner, "The Cambodia Settlement Agreements", AJIL 87 (1993), 1 et seq. (10, 13 et seq.); Hufnagel, see note 1, 109, 130. 35 S/RES/814 (1993) of 26 March 1993, paras 4 (c) and (g). 36 Doc. S/1994/12, para. 14. 37 The final example of United Nations (co-) administration is that of Bosnia-Herzegovina, where the Security Council authorized the High Representative of the Secretary-General to function alongside the federal government for the purpose of monitoring the implementation of the Dayton Peace Agreement. 41 The High Representative exercises direct governmental power to the extent that he can remove from office those public officials who violate legal commitments contained in the Dayton Peace Agreement. He may further impose interim legislation in situations where Bosnia-Herzegovina's national institutions failed to do so. 42 It is also worth mentioning that the Constitution of BosniaHerzegovina, which constituted Annex 4 to the Dayton Peace Agreement, was enacted in the national law by the Security Council itself, through its endorsement of Resolution 1031 (1995 
The Direct Administration of Territories by the United Nations
The first instance of a fully-fledged United Nations administration in the post Cold War Era concerned UNTAES. 44 The region was the last remaining part of the Serb controlled Republika Srpska Krajina (RSK), which during the war in Croatia used to control one third of Croatia's territory. After the war, the RSK ceased to exist and UNTAES was created in order to provide for a peaceful reintegration of the territory into Croatia. The mandate of UNTAES effectively granted it complete governmental control over the territory. 45 However, the mandate was explicitly limited to two years, after which Croatia resumed full control over the area. 46 This model of full-scale United Nations governmental control was followed in Kosovo and East Timor, respectively. Although S/RES/1244 (1999) of 10 June 1999 explicitly determined that Kosovo remained a part of the territory of the Federal Republic of Yugoslavia (FRY), 47 by an international security presence under NATO command. 49 In addition, the civil administration has been transferred to an international civil presence (UNMIK), that functions under the control of a Special Representative of the Secretary-General. 50 Both the civil and military mandates were authorized for an unlimited period of time. 51 Since this included the transfer of the legislative and executive authority, as well as the administration of the judiciary, it effectively placed the complete system of governance in Kosovo under the auspices of the United Nations. 52 For example, the Special Representative can change, repeal or suspend existing laws which are incompatible with the mandate, aims or purposes of UNMIK. 53 He is also entitled to issue new legislative acts in the form of regulations, which remain in force until repealed by UNMIK or superseded by rules subsequently issued by the future political institutions of Kosovo. 54 In addition, he can appoint any persons to perform functions in the civil administration of Kosovo, including the judiciary, and may remove them from office. 55 At this point it should be mentioned that Resolution 1244 anticipated the diminishing of this extensive role of the Special Representative and UNMIK over time, as it foresaw the progressive transfer of administrative responsibilities to local (democratically elected) institutions for self-government. 56 In practice, the most significant development in this regard concerned the promulgation of the Constitutional Framework for Provisional Self-Government in Kosovo on 15 May 2001 (hereinafter the Constitutional Framework). 57 It provided for the transfer of legislative powers to the Kosovo Assembly (Parliament) in areas such as economic and financial policy, fiscal and budgetary issues, education, culture, health, environmental protection, transport and agriculture. 58 At the same time, the Special Representative retains author-49 S/RES/1244, see above, para. 7 and Annex 2, para. 4. 50 ity over key areas such as the maintenance of law and order, the supervision of local municipal administration and the supreme authority in judicial affairs. 59 In addition, he retains the power to overrule laws adopted by the Kosovo Assembly. 60 However, despite this comprehensive power for direct intervention in the administration of Kosovo, it is fair to conclude that with the progressive transfer of governmental power to the local institutions, the United Nations administration of Kosovo would increasingly resemble a direct (co-) administration, rather than a fully-fledged direct administration. A similar situation prevailed in East Timor where UNTAET was established, 61 in the aftermath of the territory's referendum on independence. UNTAET, which was headed by a Special Representative of the Secretary-General, 62 included a military and civil component and was endowed with overall responsibility for the administration of East Timor. This included the power to exercise all legislative and executive authority, as well as the administration of justice. 63 Subsequently, the Special Representative adopted a variety of far-reaching laws regulating, inter alia, the establishment of a national consultative council, 64 a judicial service commission, 65 a central fiscal authority 66 Timor (UNMISET). 68 In essence, this new mandate transformed the United Nations presence from a full-scale governmental authority into a (co-) administration. Although UNMISET functions alongside a Timorese government, it still wields considerable power over those areas of the civil administration that are critical to the viability and political stability of East Timor. 69 This includes direct decision-making power with regard to the financial and central services; the internal systems in the Council of Ministers, the Chief Minister's office and various ministries; essential services such as water and sanitation and the judicial system. 70 UNMISET also remains responsible for interim law enforcement and public security; assistance in developing the East Timor Police Service (ETPS); and contributing to the maintenance of the new country's external and internal security. Despite the role foreseen for the Special Representative in relation to the civil administration of Iraq, the role of the United Nations did not amount to a full-scale direct administration (or even a direct (co-) administration) comparable to that in Kosovo or East Timor. Instead, the direct full-scale civil administration was carried out by (two) Member States, on behalf of the United Nations. 74 The Security Council thus effectively delegated the power of civil administration to two Member States, 75 whilst merely reserving a coordinating role for the United Nations through the Special Representative. In practice the direct administration was carried out by the CPA Administrator who issued directly applicable Regulations and Orders affecting all aspects of civil administration. 76 In delegating the civil administration of Iraq in this manner, the Security Council attributed a dual role to the CPA, namely that of an administrator and occupier. This follows from the fact that the preamble of S/RES/1483 explicitly refers to the United Kingdom and the United States as occupying powers. The implications of this dual role for the administrative powers of the CPA are further explored below.
A progressive transfer of governmental power to local institutions was foreseen in Resolution 1483. 77 This resulted in the formation of an interim administration in the form of a Governing Council that represented a variety of religious and ethnic groups. The Governing Council, which came together for the first time on 13 July 2003, had the power to appoint and dismiss ministers, adopt a budget, as well as initiate the process of the drafting of a constitution. 78 At the same time all issues of national security remained with the CPA, which also had a veto power against all decisions of the Governing Council. 79 However, as there were indications of progressive transfer of administrative functions to local institutions, it seemed that the CPA administration in Iraq increasingly took on the character of a direct (co-) administration. 81 The transfer of sovereignty simultaneously resulted in the end of the occupation and the termination of the CPA. 82 Although this Chapter VII resolution further determined that the United Nations Assistance Mission for Iraq (UNAMI) together with the United Nations Special Representative were to play a "leading role" in the political reconstruction of Iraq, this role is of an indirect nature. Instead of adopting any directly applicable decisions itself, these bodies "assist" and "advise" the Iraqi Interim Government on issues ranging from the holding of elections to reconstruction and development and the protection of human rights. It thus seems that the role of UNAMI would resemble the model of supervision and monitoring which was characteristic of the United Nations Transition Assistance Group (UNTAG), rather than that of a direct (co-) administration. 83
III. Legal Basis for Direct (Co-) Administrations

The Nature of the Implied and Customary Powers of the United Nations
At the outset, it is important to point out that the trusteeship system provided for in Chapter XII of the Charter could not have served as a legal basis for the Security Council action in any of the above mentioned territories, even though the type of administration provided for by UNMIK, UNTAET and UNMISET in particular may closely resemble the trusteeship system, as will be illustrated below. 84 Chapter XII limits the applicability of the trusteeship system to three different categories of territories, namely those formerly held as mandates under the mandates system of the League of Nations, territories detached from enemy states as a result of World War II, and territories voluntarily placed under the trusteeship system by states responsible for their administration. 85 As none of these categories apply to UNMIK, any attempt of the Security Council to place it within the mandate system would most likely directly contravene an express Charter provision. 86 Similarly, the Security Council could also not bestow the status of a trust territory in terms of Chapter XII on East-Timor. Even though East-Timor was listed as a non-self governing territory under Portuguese control in 1960, no agreement was ever concluded by means of which it was to be placed within the trusteeship system. 87 At the same time, however, this does not have to mean that the Charter does not provide any other legal basis for placing territories under United Nations (co-) administration, or (as in the case of Iraq) under the temporary administration of (a) Member State(s). The inclusion of Chapter XII in the Charter does not imply that this constitutes a conclusive set of rules precluding the exercise of administrative authority in any other form. 88 The Charter articles relating to the trusteeship system were drafted in a very particular context, namely that of decolonization. Therefore one should be careful to draw conclusions from these articles for any other form of civil administration outside the colonial context. It was not the purpose of this section of the Charter to regulate United Nations civil administration in an exhaustive fashion, but merely to regulate the process of de-colonization. 89 Since no other Charter article explicitly refers to the civil administration of territories by the United Nations or its Member States, the 85 See Article 77 (1) of the Charter. 86 In addition, Article 78 explicitly determines that the trusteeship system shall not apply to territories which have become members of the United Nations, as this would not be consistent with the principle of sovereign equality. As the FRY has been a member of the United Nations (at least) since 1 November 2000, its territory could not be subjected to the trusteeship system. See also Zimmermann/ Stahn, see note 4, 436; Stahn, see note 22, 119. 87 The agreement between Indonesia and Portugal of 5 May 1999 (Doc. S/1999/513), which provided for the voluntary transfer of authority in East Timor to the United Nations during the transitional period towards independence, did provide a legal basis for subsequent Security Council action in the territory. It did not, however, amount to a trusteeship agreement in terms of Article 77 (1) 89 Hufnagel, see note 1, 304. most likely alternative basis for authorizing such administration is to be found in the so-called implied or customary powers of the (organs of the) United Nations. The implied powers of the United Nations were already recognized in the Reparations for Injuries Advisory Opinion of 1949 90 which recognizes that international organizations would not be able to fulfil their functions efficiently in a rapidly changing world, if their powers were limited to those explicitly attributed to them at the time of their creation. 91 In accordance with this doctrine, which is also referred to as the doctrine of inherent or incidental powers, 92 the organization must be deemed to have those powers which, though not expressly provided in the Charter, are conferred upon it by necessary implication as being essential to the performance of its duties. 93 Apart from explicit and implied powers, an organization also possesses customary powers. During the life of the organization, Member States may consent to new powers by accepting these powers in practice. A well-known example is the power of the Security Council to take decisions on non-procedural matters notwithstanding abstentions by one or more of its permanent members. 94 Although this interpretation does not strictly correspond to the wording of Article 27 (3) of the Charter 95 , the ICJ declared that it has consistently been followed by the Security Council and has been accepted by The essential difference between implied and customary powers is that the latter is acknowledged as a new power that post-dates the organization's constitution. Implied powers, on the other hand, concern the translation of an already existing, explicit constitutional power into present day circumstances. 97 A term is being read into the organization's statute not in order to add to what was agreed to in the constitutive document, but in order to give effect to what was explicitly agreed to in the constitutive treaty under changed circumstances. Customary powers, which are more directly linked to practice, do not need such an inter-temporal translation, nor do they have to be linked to an explicit constitutional (treaty) provision. 98 In practice the difference between implied and customary powers can sometimes be difficult to detect, as both categories rely on the practice of the organization in question as proof of their existence. For example, in the Nuclear Weapons (WHO) Advisory Opinion, the ICJ had to determine whether the WHO was competent to address the issue of the legality of the use of nuclear weapons. Having concluded that this competence was not explicitly provided for in the WHO's constitution, the Court further concluded that the power was not implied either. It determined that such competence could not be deemed a necessary implication of the constitution of the WHO in the light of the purposes assigned to it by its Member States. 99 In reaching this conclusion, the ICJ considered the WHO practice as an element of treaty interpretation in accordance with article 31 (3)(b) of the 1969 Vienna Convention on the Law of Treaties, 100 for the purpose of examining whether there were explicit or implied powers in this field. 101 shall be taken into account, together with the context: "Any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation." 101 Blokker, see note 91, 309, criticized the fact that the ICJ's approach, as the concept of subsequent practice as a canon of interpretation laid down in the Vienna Convention, refers to the views of the states party to a particular treaty, and not to the views of the organisation. In this sense, article 31 (3)(b) of the Vienna Convention seems to be incorrect as a foundation on which practice of the organisation may rest. This criticism is not convinc-equally have argued that the WHO does not possess customary powers in the field of nuclear activity, given the absence of long-standing WHO practice in this field.
The need for a general acceptance of the practice of the organization by its broader membership -whether regarded as a manifestation of a customary power, or implied power -is important in an organization such as the United Nations, which lacks a centralized system of judicial review and where each organ is primarily responsible for interpreting its own functions as outlined in the Charter. 102 At first glance the requirement of "general acceptance" seems a difficult barrier to overcome for a non-representative organ such as the Security Council. 103 However, in practice the threshold determining that consensus has been reached is not so high. For example, when accepting the Security Council's interpretation of Article 27 (3) of the Charter, the ICJ inter alia referred to the fact that South Africa had never before objected to the voting procedure exercised by the Council. It would therefore be estopped from questioning its validity at the time it raised this issue. 104 ing. Since the organisation is based on a treaty, it seems logical that the subsequent view of the membership at large regarding the practice of the organisation should be decisive in determining whether a particular power was implied or not. The only other option would be to consider as decisive the views of the particular organ that is claiming the implied power, which would lead to a circular argument. See also M. In essence, the ICJ effectively concluded that the consent of Member States to specific Security Council resolutions is presumed on the basis of their general consent to give effect to the decisions of the Security Council, as formulated in Article 25 of the Charter. As a result, the onus would rest on Member States to voice their objection to a particular practice at an early stage in order not to be prevented from doing so by the principle of estoppel or acquiescence. 105 This approach would be a logical consequence of the presumption of legality that is attached to Security Council and General Assembly resolutions 106 , for the purpose of ensuring the efficient functioning of the organization in the interest of international peace and security.
An instance in which an objection to a particular practice was indeed raised, concerned the development of peace-keeping measures, which later became known as Chapter VI½ measures, during the early years of the organization. Several Member States of the United Nations, lead by France and the Soviet Union, persistently questioned the competence of the General Assembly to authorize peace-keeping missions in instances where the Security Council was prevented from doing so by the veto. 107 At that point in time it was therefore difficult to argue that such a customary or implied power indeed existed. Even after the ICJ determined that the implied powers of the General Assembly to au- thorize peace-keeping missions followed from its explicit competence in Article 14 of the Charter to make recommendations in the area of international peace and security, 108 the matter remained controversial. In fact, it is likely that this controversy would remain to this day, given the fact that the General Assembly has never again attempted to authorize Chapter VI½ peace-keeping missions. The position is different, however, with respect to such measures authorized by the Security Council.
Chapter VI½ peace-keeping operations have, over the years, become a well-settled Security Council practice and by now it would be clear that even if such a power were not implied by the Charter, it had developed as a matter of custom through the well-accepted practice of the organisation. 109
Implied and Customary Powers as a Basis for the (Co-) Administration of Territories?
If one now turns to the civil (co-) administrations of territories, it seems fair to conclude that the international community has accepted civil (co-) administrations as a legitimate measure for conflict resolution. 110 This is reflected by the fact that the Security Council resolutions authorizing these administrations were -with the exception of the CPA in Iraq -all endorsed by General Assembly resolutions. The General Assembly resolutions either expressed such support expressly, or more indirectly by recognizing the expenses of these administrations as "expenses of the organisation". 111 This applies to instances where the (co-) administration was authorized in the absence of a Chapter VII authorization (Namibia and Cambodia), as well as those which were adopted in accordance with Chapter VII of the Charter (Somalia, Eastern Slavonia, Bosnia-Herzegovina, Kosovo and East-Timor).
108 Certain Expenses Opinion, see note 106, 163 et seq. The ICJ indicated that this implied power found its limitation in the explicit Charter determinations which reserved coercive (non-consensual) action to the Security Council. The General Assembly could only adopt peace-keeping measures to the extent that the countries affected consented thereto, the measures were neutral (not directed against a state) and force could only be used in self-defence. 109 Hufnagel, see note 1, 292. 110 Hufnagel, see note 1, 212. 111 See note 126 below.
Although there is strong support for the fact that the context in which S/RES/435 (1978) of 29 September 1978 on Namibia was adopted, constituted a threat to the peace, 112 UNTAG was not established in terms of Chapter VII. This is reflected by the absence of any reference to Chapter VII in Resolution 435, as well as its preambular reference to the correspondence in which South Africa 113 and the South-West African Peoples' Organization (SWAPO) 114 in principle consented to the plan which the Contact Group presented for Namibian independence. At that point in time, however, there was no real intention to cooperate on the part of the South African government, which persistently refused to implement Resolution 435. 115 Although the Security Council threatened South Africa with Chapter VII action in reaction to its obstructive behaviour, 116 no Chapter VII measures were adopted and UNTAG was only established when the South African authorities consented to cooperate with the United Nations in 1988. 117 The eventual establishment of UNTAG was supported by the broad membership of the United Nations, as is reflected by the Security Council and General Assembly resolutions. 118 Similarly, the history of S/RES/745 (1992) of 28 February 1992 reflects that the establishment of the Transitional Authority in Cambodia (UNTAC) was aimed at restoring international peace and security in the Indo-Chinese region. 119 However, the resolution did not contain any reference to Chapter VII. Instead, it emphasized the consent of the conflicting parties to the creation of UNTAC. For example, it refers to 112 After the termination of South Africa's mandate over Namibia, S/RES/385 (1976) of 30 January 1976 described its continued presence in the territory as an illegal occupation, whilst A/RES/43/26 of 17 November 1988 referred to it as a threat to international peace and security. the Paris Agreement 120 in which the main parties involved in the conflict explicitly consented to the UNTAC mission in paragraph 2. 121 Also in this instance the United Nations mandate met with broad support within the organization as a whole. 122 In essence therefore, the United Nations co-administrations in Namibia and Cambodia followed the same model as in the case of classic peace-keeping, namely that of consensus-based mandates. Since this action has been widely accepted by the membership of the United Nations, it is justified to describe the power of the Security Council to establish a (co-) administration with the consent of the affected territory as a customary (Chapter VI½) power. The traditional notion of peacekeeping was expanded through practice to include also the exercise of governmental powers as a means for conflict resolution. Some authors submit that the consensual (co-) administration of a territory can be based on the implied powers of the Security Council in Article 39 of the Charter, in conjunction with the power to create a subsidiary organ for that purpose (Article 29), or to entrust certain functions to the Secretary-General (Article 98). 123 However, given the consensual nature of the measures, it would not seem conceptually accurate to regard an article placed in Chapter VII (i.e. Article 39) as the basis for the Security Council's powers. It seems more sound to regard consensual (co-) administration as a customary power (i.e. Chapter VI½ power) that developed in practice.
The remaining United Nations-authorized mandates for (co-) administration were all of a coercive nature. As far as the civil administration of Iraq is concerned, the matter is more ambiguous. On the one hand, the persistent calls for stronger United Nations supervision and administration in the wake of the adoption of S/RES/1483 suggests that this Chapter VII delegation of a civil administration was not accepted by the international community at Certainly, as time passes, it will become increasingly difficult for Member States to raise arguments about the illegality of the CPA as authorized by resolutions 1483 and 1511, as they could be estopped from doing so for failure of having raised any objections earlier.
In those instances in which the international community has accepted Chapter VII-based civil (co-) administrations as a mechanism for maintaining and restoring international peace and security, the competence of the Security Council to authorize these measures would also stem from its customary powers, like in the case of Chapter VI½ (co-) administrations. There is some authority for a conclusion that such administrations could further be based on the implied powers of the Security Council, flowing from its explicit power to adopt binding (coercive) non-military measures in Article 41 of the Charter. 130 The existence of such an implied power of a binding nature was affirmed by the Appeals Chamber of the International Criminal Tribunal for the former Yugoslavia (ICTY) in the Tadić case. It regarded the power of the Security Council to create an ad hoc criminal tribunal under Chapter VII of the Charter as an implied power flowing from its explicit powers to adopt coercive non-military measures for the restoration of international peace and security in Article 41 of the Charter. 131 41 related implied power, it would seem consistent to draw the same conclusion for a (co-) administration created under Chapter VII of the Charter. 132 The acceptance of such a (co-) administration by the international community in practice could thus either be regarded as support for a customary power to authorize binding (co-) administrations, or as support for the fact that the Security Council has an implied power to do so under Article 41 of the Charter. Since one is dealing with binding Security Council measures, one would not be confronted with the same conceptual difficulties as in the case of consensual measures when resorting to articles placed in Chapter VII as a basis for Security Council powers.
The different legal bases provided by Chapter VI½ and Chapter VII, respectively, illustrate that one has to distinguish between the acceptance of the individual states (or territories) affected by the (co-) administration and that of the membership in general, when considering whether the United Nations is acting in accordance with an implied or customary power. Since the creation of the very first peace-keeping missions it is well-established that the consent of the affected states is one of the corner-stones of Chapter VI½ peace-keeping. 133 At the same time, this consent did not provide conclusive evidence of an implied or customary power of the United Nations to authorize the peace-keeping measures in question. It is only where the measures are also accepted by the broader membership of the organization that such acceptance would constitute evidence of an implied or customary power. In the case of a Chapter VII measure, the potential lack of consent of the states affected by the measures does not pose a legal barrier to Security Coun- 132 It is unlikely that Article 40 of the Charter could serve as a basis of the implied powers in this instance. The provisional measures foreseen by this article are intended as "cooling-off" measures such as cease-fires, without prejudice to the rights, claims or positions of the parties concerned. Given the highly complex and frequently protracted nature of direct administrations, as well as the fact that they have extensive consequences for the rights and claims of the parties concerned, it seems unlikely that they would fit the mould of the measures foreseen by 134 However, where the Security Council -as in the case of the direct administration of territories -authorized measures which were at the time perceived to be a (still) unidentified implied power or even a new customary power, the acceptance of these measures by the broader membership of the organization would be necessary to affirm that the Security Council is not acting ultra vires.
In essence therefore, the consent of the state(s) affected by the measures in question is a threshold requirement for all those measures aimed at conflict resolution which are undertaken outside Chapter VII. At the same time, the broader consent of the organization remains necessary for all such measures -including those undertaken under Chapter VII -in order for them to qualify as implied or customary powers of the Security Council, whatever the case may be.
IV. Additional Legal Bases for the Direct
Administrations of Territories
Automatic Succession of Human Rights Treaties?
At this point it is necessary to mention that some authors have also explored additional legal bases for the direct administration of territories, including the phenomena of functional succession to human rights treaties. Some argue that human rights obligations, in particular, contain a general duty for all entities that take over public authority in a territory bound by human rights provisions, to maintain the level of human rights protection for the inhabitants previously provided. 135 Therefore United Nations (co-) administrations would be bound as a de facto successor to human rights treaties, to the extent that they effectively exercise control over civil affairs. A similar argument would also apply to a United Nations-authorized administration such as the one The essence of this argument seems to be that no formal succession is needed to trigger the automatic succession to human rights treaties. Instead, the de facto control over the territory, combined with the nature of human rights obligations, would imply automatic succession of the human rights treaty obligations in question. 136 This, in turn, would oblige the acting administration to adopt all necessary legislation and other measures in the domestic legal order for ensuring that the human rights in question are respected, protected and fulfilled. 137 This argument would thus imply that the obligations flowing from the human rights treaties simultaneously provide the acting administration with the legal competence to engage in acts of governance in as far as this is required to give effect to the human rights obligations in question.
This argument is not convincing. First, there is the technical question of whether the United Nations could be the successor to any treaty to which the United Nations and Member States are bound as subjects of public international law. Second, there is virtually no practice supporting automatic succession of human rights treaties by states -let alone by international organizations. 138 Any automatic human rights obligations attached to a United Nations-authorized administration would rather seem to flow from customary international law, to which the United Nations is bound as a subject of public international law. 139 However, since the United Nations-authorized administrations have adopted domestically applicable measures that extend far beyond what 136 Since individuals and not states are the beneficiaries of these rights, they would be entitled to maintain them, regardless of whether control over the territory passes into the hands of another state or entity. See J. is required by customary human rights law, this body of law does not suffice in providing a legal basis for the whole spectrum of measures adopted by these administrations. Customary human rights law would, at most, provide an additional basis for domestic measures that are aimed at ensuring respect, protection and fulfilment of customary human rights. In accordance with these instruments, the law of occupation applies from the outset of any armed conflict or occupation and, in the case of an occupied territory, 142 continues to apply beyond the general close of military operations.
The period after which the law of occupation ceases to apply, depends upon the nature of the occupation. Where the occupation is carried out under the terms of the instrument which brought hostilities to a close, such as an a armistice or capitulation, the law of occupation ceases after one year. 143 However, in a situation where the occupation has taken place without a declaration of war and without hostilities, the law of occupation continues to apply fully for the duration of the occupation. 144 The question now becomes whether the presence of United Nations-authorized forces in a territory could constitute an occupationin particular if one keeps in mind that the mere penetration of a patrol into enemy territory without any intention of staying there, is sufficient to trigger the law of occupation. 145 As far as Chapter VI½ (co-) administrations are concerned, it seems clear that the law of occupation would be out of place. It would not be in accordance with the consensual nature of the administration, and practice indicates that United Nations peace-keeping forces are not subject to the law of occupation. Instead, they derive their authority from the status of forces' agreements with the receiving state. 146 In relation to Chapter VII authorized forces, some authors support the view that these forces are subject to the law of occupation, at least to the extent that it constitutes customary law. The measures undertaken by these forces are inherently coercive and in those instances where consent is granted by the affected territory, it frequently is procured under the threat to use force. 147 According to this line of argument, the question would thus not be whether the law of occupation was triggered, but what type of occupation would be at stake.
For example, if KFOR were seen as a mere continuation of the NATO force that launched the bombing campaign in March 1999, then it would be engaged in an occupation by hostile forces during or subsequent to hostilities. The customary law of occupation would then continue to apply for one year following the close of military operations. 148 If KFOR were viewed as a new, independent entity deployed in Kosovo following the passage of S/RES/1244 (1999) of 10 June 1999, then it might constitute an occupation meeting with no armed resistance, as a result of which the customary law of occupation would apply for the duration of the KFOR presence on the territory. 149 Similar questions would arise in the case of East-Timor, where the military component of UNTAET was, to some extent, an extension of the Australian led forces which were authorized to intervene in the territory by S/RES/1264 (1999) of 15 September 1999. 150 Also in the case of UNOSOM II, there was some overlap in the military composition of this force with that of UNITAF. 151 In the case of Iraq, where S/RES/1483 explicitly referred to the military presence as "occupying powers" in the preamble of the resolution, it would seem clear that the continued occupation following the adoption of this resolution was a mere extension of the occupation resulting from the preceding hostilities. 152 cured under the threat of force, the consent of the de jure administor (Portugal) to UNTAET However, such equation of a United Nations-authorized presence in a territory with an occupation meets with several practical and conceptual problems. First, one has to consider the fact that the United Nations itself does not regard itself as bound by any of the 1949 Geneva Conventions. 153 It has supported this position with the argument that some of the obligations contained therein can only be discharged by the exercise of judicial and administrative powers which the organisation does not possess. This includes, in particular, the authority to exercise criminal jurisdiction over members of the forces who act in violation of international humanitarian law. 154 This factor, combined with the settled practice of troop -contributing states to take primary and direct responsibility for international humanitarian law violations committed by their contingents, 155 have been used to substantiate the position that the international humanitarian law obligations of contributing states would relieve the United Nations from any obligations in this regard. 156 Elsewhere this author has argued that the United Nations' own position cannot be understood as meaning that it is not bound by the norms of the 1949 Geneva Convention at all and that a United Nationsauthorized military presence would remain bound by the core content of these Conventions in all circumstances, as concretised in particular by common article 3. 157 However, at the same time one has to acknowledge that the United Nations cannot be bound to international humanitarian law in the same manner as states and that the Security Council may authorise some deviation from these norms if the circumstances so require. This follows not only from the nature of some of the obliga- tions at stake (e.g. those concerning the exercise of criminal jurisdiction), but also from the special role of the United Nations -and the Security Council in particular -in maintaining and restoring international peace and security.
For example, it has been suggested that a Security Councilauthorized operation, including a military offensive in terms of Chapter VII of the Charter, would constitute an act of law enforcement on behalf of the entire international community and would therefore not possess the character of war. Consequently, the United Nations could not be regarded as a belligerent for the purposes of international humanitarian law. 158 This argument is closely linked to the notion that the need for impartiality during a United Nations-authorized operation would prevent it from becoming a party to an armed conflict. 159 These factors may explain why neither the United Nations, nor the states involved in the NATO operations in Bosnia-Herzegovina, regarded themselves as parties to an armed conflict, despite the NATO air attacks during 1994 and 1995 and UNPROFOR's increasingly severe bouts of fighting with the Bosnian Serbs. 160 Moreover, in the context of international armed conflicts the matter is complicated by the Convention on the Safety of United Nations and Associated Personnel of 9 December 1994, 161 which treats the terms of this convention and those of the law of international armed conflict as mutually exclusive regimes. The Safety Convention, which criminalizes attacks on United Nations and associated personnel, applies to all operations established by the Security Council and conducted under United Nations authority and control. 162 The only exception concerns a United Nations operation authorized by the Security Council as an enforcement action under Chapter VII of the Charter, in which any of the personnel of a United Nations force are engaged as combatants against organized armed forces and for which the law of international armed conflict applies. 163 This means that the threshold for the application of the law of international armed conflict becomes the ceiling for the application of the Safety Convention. 164 The Safety Convention has been regarded as an important and necessary step in increasing the protection afforded to peacekeepers. Therefore it is to be expected that the United Nations and those states which contribute large numbers of personnel to United Nationsauthorized operations will be extremely reluctant to accept that United Nations forces have become parties to an international armed conflict and thereby forfeited the protection granted by the Safety Convention. 165 It is most likely that only those Chapter VII operations under unified command and control which relate to conflicts with a clear international character, such as Korea and the first Gulf War would be excluded from the scope of the Safety Convention. Chapter VII operations under national command and control conducted in a context of an internal armed conflict, such as those undertaken in Somalia, Rwanda, Haiti and possibly even the NATO operations in Bosnia-Herzegovina and Kosovo, would still fall under the protective regime of the Safety Convention. 166 This conclusion is supported by the fact that article 1 of the Safety Convention covers operations under United Nations "authority and control", 167 which is broad enough to include the latter type of operations. 168 As a result, it would seem conceptually unconvincing to regard the United Nations-authorized military presence in the territories discussed in this article as an occupying force. The only exception in this regard concerns the CPA in Iraq, which was explicitly described as an occupying power in the preambles of S/RES/1483 and 1511. 169 One should keep in mind, however, that with the adoption of Resolution 1483 the Security Council for the first time authorized a situation in which both the civil administration and the military command in Iraq remained concentrated in the hands of the very same countries thataccording to the vast majority of international authors 170 -had illegally invaded and occupied Iraq only months before. Seen from this perspective, the continued civil and military control of the CPA in Iraq still retained some character of an occupation in the post 1483 Resolution phase.
b. The Unsuitability of the Law of Occupation as a Legal Basis for Direct (Co-) Administrations
However, despite this fact, it would be inaccurate to regard the law of occupation as the legal basis of the subsequent direct administration in Iraq. Similarly, it would be inaccurate to regard the law of occupation as the legal basis for any of the other (co-) administrations discussed above. For even if one were prepared to regard all the above-mentioned situations as fully-fledged occupations to which the customary law of occupation applied, 171 which explicitly authorized the effective administration of the territory in question. Thus, the presence of military forces and their functional inter-twining with the civil administrations 172 were not only the result of a mere factual event -a military invasion -but was also based on the Charter framework. 173 In accordance with the overriding character of this framework, the Security Council can deviate from the law of occupation. 174 In the context of direct (co-) administrations of territories, this, inter alia, implies that the Security Council can invest the de facto administration in question with extensive governmental powers, as a measure for the restoration of international peace and security.
Powers granted in this fashion would be more extensive than those provided for under the law of occupation, which is primarily aimed at limiting the de facto powers of the occupying power. 175 This results from the fact that the laws of occupation seek to regulate the conflict between the military interests of the occupying power, the humanitarian needs of the population and the prohibition to take measures which would pre-empt the final disposition of the territory at the end of the conflict. 176 Although the occupying power is obliged to act for the benefit of the population, it has to administrate the territory in accordance with the existing law, unless absolutely prevented from doing so. 177 The legislative competencies of the occupying power are therefore limited. It's power is generally not entitled to suspend or repeal existing laws or to introduce permanent changes in the constitutional and institutional framework of the occupied territory. The only exception is where such change is required for the "legitimate needs" of the occupation such as the security of the armed forces or the functioning of the administration. 178 On the one hand, the concept of "legitimate needs" may open the door to a broad interpretation of the powers of the occupying power. However, if one wants to remain true to the letter and spirit of the rule 172 In all of these instances the safety and efficient functioning of the civil administrations were dependent on their protection by the military forces. In addition, the military forces themselves frequently engaged in civilian tasks, such as ordinary policing. 173 Irmscher, see note 135, 379. 174 Irmscher, see note 135, 383. 175 Irmscher, see note 135, 377; Marauhn, see note 72, 115. 176 Stahn, see note 22, 141. 177 The Hague Regulations, see note 146, article 43; Stahn, see note 22, 141. 178 Stahn, see note 22, 141.
that the occupying power has to respect the laws in force unless absolutely prevented, such a broad interpretation would seem out of place. 179 This does not deny that the obligations to restore and maintain public order and civil life and to meet the basic needs of the population would imply a duty to provide a capable administration. 180 This includes, inter alia, the establishment of new laws and structures needed for the effective administration of justice. 181 It is questionable, however, whether capable administration would include the privatisation of formerly state-owned companies, as envisaged in a report of the SecretaryGeneral in relation to Kosovo. 182 Similarly, it is unlikely that the "legitimate needs" clause would facilitate an overall reform and modernization of all areas of law. 183 For example, UNMIK Regulation 2000/68 effectively introduced the substantial provisions of the Convention relating to a Uniform Law on the Formation of Contracts for the International Sale of Goods into domestic law. Even though the creation of the best conditions for a viable market-based economy may be commendable, this in itself would not suffice to explain why UNMIK was absolutely prevented from applying the existing civil code. 184 Similar questions arise in the case of Iraq and East Timor, respectively. For example, it is unlikely that UNTAET's extensive regulation of the banking and telecommunication sectors in East Timor, 185 or the CPA's commitment to the development of a free market economy in Iraq, 186 could be justifiable as absolutely necessary under the law of occupation.
In essence therefore, it is unlikely that the customary law of occupation suffices in providing a legal basis for the whole spectrum of measures adopted by these administrations. As in the case of customary human rights law, it would merely provide an additional basis for domestically applicable measures that provide for minimum humanitarian standards that have to be respected at all times. 187 The explicit reference to the members of the CPA in Iraq as occupying powers in the relevant Security Council resolutions would thus reaffirm the CPA's core humanitarian obligations towards the civilian population. But the true legal basis for the extensive regulatory actions of the CPA and other United Nations-authorized administrations is to be found in the implied and customary powers of the Security Council to authorize civil administrations under the Charter framework. 188 V. The Implications of the (Co-) Administrations for the Domestic Legal Order
The Dual Character of Directly Applicable Decisions
In relation to both Chapter VI½ and Chapter VII (co-) administrations, the nature of the administrations closely resembles that of trusteeships, despite the fact that they have a different legal basis than the classic trusteeship systems under Chapter XII of the Charter. Like in the case of a trusteeship, the United Nations-authorized civil administrations were directed at territories which lack the capacity to function independently. 189 The territories in question lacked in particular the core elements of a stable administration and were unable and/or unwilling to prevent ongoing wide spread and systematic human rights violations. 190 By assisting these territories in protecting individuals and minority rights and in the development of democratic, representative and accountable government structures, the civil administrations serve the rights of the inhabitants of the administered territories, as well as the collective security interests of the international community. 191 Furthermore, civil (co-) administrations and trusteeships alike are of a limited (albeit in practice sometimes protracted) duration, as they are intended to enable the affected territory to become self-governing. 192 In the case of Chapter VII authorized (co-) administrations, this is partly reflected by the time-limit attached to some of the (former) mandates, 193 and partly by the explicit commitment to this effect in the respective Security Council resolutions -including those resolutions which authorized the open-ended civil administrations in Kosovo and initially also in Iraq. 194 In the case of Chapter VI½ (co-) administrations, the limited nature is inherent in the fact that the existence and duration of the mandate is dependent on the consent of the recognized governing authority of the territory affected.
A further implication of the dual purpose of trusteeship-like administrations is that the representatives of the international administrations act in a dual capacity. On the one hand, they act on the authority of the United Nations, which constitutes an international authority. At the same time, they also complement or even replace the national institutions, as they adopt decisions with direct effect in the national legal 191 Bothe/ Marauhn, see note 123, 220. The institution of a trust implies the holding of rights and powers by a person (the trustee) for or on behalf of another person (the trustor) in order to accomplish the specific purposes which are the heart of the mission of the trustee and the establishment of the trust. While there may be cases in which it is difficult to identify the trustor and while there may even be cases involving several trustors, this does not affect the underlying concept as such. order. 195 The Special Representatives of the Secretary-General (and the CPA-Administrator in the case of Iraq) may therefore be described as a provisional substitute of the domestic governmental institutions, to the extent that the latter are incapable of executing governmental functions. 196 The legal acts adopted or executed in this fashion would also possess a dual character. In the instance where the civil (co-) administration is exercised directly by the United Nations, they belong to the legal order of the United Nations as they are enacted by subsidiary organs of the Security Council within the meaning of Article 29 of the Charter. In the case of Iraq, they would have a more sui generis international character, for, although authorized by the United Nations, the CPA-Administrator was neither a subsidiary organ of the Security Council, nor was he subjected to the direct authority of the United Nations in any other fashion.
In addition, the legal acts in all the above instances automatically form part of the domestic legal order of the territory affected. 197 This means that the customary or implied powers of the Security Council following from Article 41 of the Charter (in the case of a Chapter VII administration), or the customary powers of the organization combined with the consent of the state affected (in the case of a Chapter VI½ mandate), effectively opened the legal order of the administered territory to the direct application of decisions by United Nations representatives. 198 One could also describe this process as the provisional transfer of sovereignty of the territory to the United Nations or other entities such as the CPA-Administrator on the basis of the Security Council's implied or customary powers. 199 Surprisingly, this revolutionary development provoked little if any reaction from Member States. One might have suspected that such a clear deviation from the public international law principle that leaves the implementation of international obligations to domestic authorities would have provoked some resistance from Member States. Most pertinently the question arises whether the implied and/or customary pow-ers of the Security Council would indeed include the competence to penetrate the domestic legal order in the fashion described above and, if so, under what circumstances. On the one hand, the lack of protest by Member States suggests their silent acceptance of the Security Council's competence to invest the Special Representatives and CPAAdministrator with the power to directly penetrate the domestic legal order. Therefore, even if the power to do so was not implied initially, it would by now exist as a matter of custom. On the other hand, it remains to be seen whether Member States would be willing to accept the expansion of such a competence outside the very special context of a direct (co-) administration which has to act in a trusteeship-like fashion in a territory lacking (stable) governmental structures.
For example, in the field of economic sanctions, the Security Council has on several occasions adopted measures that were very specifically targeted at particular groups or individuals whose actions were regarded as a threat to international peace and security. 200 However, even in those instances where the Security Council Sanctions Committee itself identified the individuals who were to be targeted by very specific measures, such as the freezing of assets of persons suspected to be involved in international terrorism, 201 the Security Council did not invest this subsidiary organ with the power to implement these measures. More specifically, it did not invest the Sanctions Committee with the authority to directly implement these measures in territories which were regarded as unwilling or unable to give effect to these measures. This self-restraint on the part of the Security Council may be an indication that it lacks the competence to directly penetrate the domestic orders of Member States outside the context of direct (co)-administrations.
The Potential Inalterability of Directly Applicable Decisions
A further important implication of direct (co)-administrations for the respective domestic legal orders is that the latter are opened in a fashion that gives automatic precedence to the United Nations-authorized regulations if and to the extent that they deviate from the previously applicable domestic law. The more comprehensive the scope of the United Nations-authorized administration, the more extensive the impact of such supremacy will be. For example, in the case of Kosovo and East Timor, the pre-existing laws in force in the territories before the establishment of UNMIK and UNTAET, respectively, were declared applicable only in as far as they did not conflict with the United Nations regulations and internationally recognized human rights standards defined by the transitional administrations. 202 Similarly, in the case of Iraq, the Regulations and Orders issued by the CPA were binding measures that took precedence over all other laws and publications to the extent that such laws and publications were inconsistent with the Regulations or Orders. 203 With Chapter VII authorized administrations, this precedence can become problematic in relation to the future amendment of decisions taken by a United Nations-authorized (co-) administration. The superior legal framework within which these administrations function, raises the question whether regulations adopted by them could subsequently be amended or abrogated by the national government in the post-administration phase without the consent of the Security Council. A pertinent example is the Constitution of Bosnia-Herzegovina, which was directly enacted by the Security Council through the adoption of S/RES/1031. Since the Constitution contains an amendment clause, it gives the impression that the Security Council had also authorized the amendment of this document in the post co-administration phase of Bosnia-Herzegovina. In accordance with this clause, the Constitution may be amended by a decision of the Parliamentary Assembly, including a two-thirds majority of those present and voting in the House of Representatives. 204 However, a closer scrutiny of the Constitution places a question mark over the scope of Security Council's consent to the subsequent amendment of the Constitution. Although the Constitution does not specify inalterable articles, it does provide that no amendment may eliminate any of the human rights and freedoms referred to in article II. 205 This seems to be a clear indication that any future amendment of article II would require explicit Security Council authorization. Moreover, one could argue that such authorization would also be required for any constitutional amendment that would indirectly limit or prevent the exercise of the rights contained in article II. For example, it could be argued that any amendment to the constitutional autonomy granted to the different entities within Bosnia-Herzegovina would prevent the members of the three constituent peoples to be free from discrimination. 206 This, in turn, would imply that the rights and freedoms guaranteed in article II of the Constitution could not be separated from the structure of the Constitution itself, as a result of which effectively no Constitutional amendment could be undertaken without Security Council consent.
It is highly doubtful, however, if such a drastic measure was contemplated by the Security Council. It is hard to see how such openended control could be reconcilable with the principle of limited duration that underpins the United Nations trusteeship -like (co-) administrations. 207 This conclusion is also supported by the fact that in the case of Kosovo, East Timor and during Iraq no such open-ended control was foreseen. In these instances the respective international administrations have provided for the future amendment of regulations issued by them in the post administration era. They determined that the respective regulations shall remain in force until repealed by the international transitional administrations themselves, or superseded by such rules as are issued by the institutions established under a political settlement for Kosovo, or upon the transfer of UNTAET and the Authority's administrative and public service functions to the democratic institutions of East Timor and Iraq, respectively. 208 In the case of a Chapter VI½ (co-) administration, the problem of "inalterability" of (directly applicable) regulations adopted by the international administration is unlikely to arise, given its consensual nature and the fact that these regulations do not have the superior quality inherent to those measure taken in terms of Chapter VII of the Charter. At the same time, however, other problems may arise in relation to conclusion and the subsequent amendment of agreements pertaining to Chapter VI½ (co-) administrations. The first problem arises where the (co-) administration is intended for a territory where there is no effective government and where different parties of the conflict claim to be the representative of state authority. Apart from the difficulty in determining the true representative of the people, 209 there is also the question whether such groups could enter into an international agreement. Whilst recognized liberation movements possess partial international legal personality for this purpose, the situation is less clear in the case of other armed groups. 210 The case of Cambodia provides authority for the fact that the international community seems to recognize the partial international legal personality of such groups. For example, article 3 of the Paris Agreement, which determined that the SNC was the unique, legitimate body and source of authority in which the sovereignty, independence and unity of Cambodia was enshrined throughout the transitional period, was subsequently endorsed in S/RES/669 (1990) of 24 September 1990. 211 case of Iraq, it is unlikely that any amendment would already be introduced by the Interim Government. In accordance with the Law for the Administration of Iraq in the Transitional Period (TAL), the Interim Government's tasks are essentially limited to leading the country to free elections, the drafting of a permanent constitution and the formation of an Iraqi government pursuant to the permanent constitution. The TAL and CPA documents are available at available at <www.cpa-iraq.org>. 209 See Gordon, see note 87, 318 who claims that only the direct consent of the population, e.g. by means of a referendum, would constitute the consent needed for a trusteeship-like administration. Anything less would contravene their right to self-determination. 210 However, once this recognition has been given, the legality of the decision-making powers of the (co-) administration would become highly questionable when the "authoritative body" as a whole withdraws its consent to the administration. Similar problems could arise where internal disputes within the "authoritative body" lead to the withdrawal of one or more of the constituting parties from this body. The question then arises to what extent the change in the composition of the "authoritative body" would affect its position as sovereign authority, and whether it would (still) have the competence to enforce or amend the original agreement regulating the "domestic powers" of the different parties participating in the (co-) administration. Given the fact that most agreements of this kind tend to be of a rather fragile nature, the chances of the disintegration of the consent of some of the parties and the (co-) administration in general would be quite significant. For this reason it would, from the point of legal certainty, be preferable to adopt systems of (co-) administration under Chapter VII of the Charter, as the consent of the parties to the conflict does not pose a legal requirement for the creation of the (co-) administration. For the reasons outlined above, it would nonetheless be important that the Chapter VII authorized administration provides clarity as to the future domestic amendment of regulations and other legislation enacted within this superior legal framework.
VI. Conclusion
The dynamic character of the implied and customary powers of the United Nations combined with the presumption of legality attached to Security Council and General Assembly resolutions have lead to a significant expansion of the powers of the United Nations in relation to the civil administration of territories. Whereas it was hardly contemplated half a century ago that the United Nations would increasingly be engaging in the direct governance of territories beyond the legal boundaries of the trusteeship system, its power to do so is now widely accepted by its membership. This acceptance would include the power of the Security Council to open up the national legal orders of the affected territories in a manner that facilitates the application of binding the fact that it was co-signed by the United Nations. It regarded the Lomé Agreement as a municipal agreement, with the role of the United Nations as that of a moral guarantor that was not a party to the treaty itself. measures adopted by the United Nations authority in a direct and overriding manner. As illustrated above, the most convincing bases for these powers of civil administration would be the customary powers in the case of Chapter VI½ (co-) administrations and customary or implied powers in the case of Chapter VII (co-) administrations. Moreover, the case of Iraq illustrates that the international community might even accept the delegation of such direct governance of a territory by the United Nations to certain Member States, although explicit acceptance of this form of governance by the international community is still lacking.
Although the maintenance of international peace and security may necessitate the involvement of the United Nations in the direct administration of territories, the above analysis also reveals several problems which may arise as a result of such administration. The first concerns the almost immediacy with which the legality of the measures for civil (co-) administrations is recognized, due to the presumption of legality attached to decisions by (subsidiary) organs of the United Nations and the absence of a system of centralized judicial review within the organisation. In the absence of protest by a significant number of Member States at a very early stage after the adoption of the measures for civil (co-) administration, the legality of these measures becomes very difficult to dispute. This applies both to the initial Security Council decision to authorize the direct civil administration, and the subsequent measures (e.g. Regulations and Orders) adopted in the context of a specific civil administration. This may have the unfortunate result that the international community finds itself confronted by and ill prepared to deal with a form of international governance that not only suffers from a lack of political legitimacy, but may also be of questionable legalityespecially if one considers that the potential implications of the measures for civil administration are rarely thoroughly contemplated at the time of their adoption. This risk would be particularly acute in instances where a civil administration authorized on the basis of Chapter VII of the United Nations does not sufficiently provide for a procedure regulating the amendment of its own legislation in the post-administration phase. As indicated, the amendment clause in the Constitution of BosniaHerzegovina -which was directly introduced within the domestic legal system by the Security Council itself -is open to an interpretation which would require the consent of the Security Council with respect to every future constitutional amendment. Given the fact that such consent could be prevented by a single veto of a permanent Security Coun-cil member, the people of Bosnia-Herzegovina may be prevented from any constitutional reform for years to come -a situation which is highly unlikely to be reconcilable with principles of democratic governance envisaged by S/RES/1031 itself. Moreover, in situations where a legislative amendment procedure in the post-administration phase has been provided for, such a procedure risks remaining a dead-letter if the civil administration in question is of an open-ended nature. In situations such as Kosovo the absence of a time-limit to the respective civil administration may result in its indeterminate protraction against the will of the local population and the international community at large, if a Security Council resolution aimed at its termination is blocked by the veto of one of its permanent members.
At first sight one might think that these problems resulting from Chapter VII authorized civil administrations could be resolved by resorting to Chapter VI½ as a basis for civil administration. As the creation and continuation of such an administration, as well as the continued applicability of the legislation introduced by it, depend on the consent of the domestic government of the territory in question, the abovementioned problems arising from the excessive protraction of the civil administration or the inalterability of its legislation would not arise. However, experience has shown that civil administrations which exclusively rely on the consent of the domestic government are bound to fail where the stability of the domestic government is under threat, such as in war-torn areas where the composition of the domestic government is determined by highly fragile peace-agreements. As this is almost certainly to be the case in those territories in which the United Nations engages in civil administrations, the chances of a Chapter VI½-type of civil administration engaging in any effective administration at all, remains questionable.
The situation is further complicated in situations where there is no clearly identifiable domestic government and where different parties to the conflict claim to be the representative of the state authority. Apart from the difficulty in determining the true representative of the people, one still needs to clarify if and to what extent armed groups that are a party to a conflict would possess the necessary legal personality to engage in an international agreement with the United Nations concerning the civil administration of the particular territory. It is exactly because of these difficulties with consensus-based forms of international governance that civil administrations based on Chapter VII of the Charter prove to be necessary at times. Since under this Chapter the consensus of (those claiming to represent) the domestic government is neither a legal requirement for authorizing the civil administration itself, nor for the adoption of specific items of legislation, the United Nations would not be confronted with similar legal problems when engaging in the direct administration of the territory. From a legal standpoint, a Chapter VII (authorized) civil administration would thus be in a position to overcome legal impasses between the local parties through binding decision-making where this is required for the general welfare of the population.
In essence therefore, there is no blueprint formula for guaranteeing a successful civil administration of a territory by the United Nations or Member States on its behalf. On the one hand, the ability of the civil administration to take binding measures on the basis of Chapter VII of the Charter within a respective territory may be necessitated by the political realities of the situation. At the same time, the actual support of the local authorities and civil population for these measures will ultimately determine their political success. The exact nature and scope of the civil administration will be determined by the particular circumstances of the case. However, if the United Nations is indeed to honour the trusteeship-type nature of these administrations, i.e. the furthering of the welfare of the civil population in the administered territory in a fashion that enables sustainable self-government, it needs to reflect more clearly on the long-term implications of the extensive powers exercised in the course of such an administration.
In order to achieve this aim, it would be advisable to consider the creation of a standing committee responsible for the overseeing of United Nations-authorized civil administrations. This body, which could be created as a subsidiary organ of the Security Council, could coordinate and examine existing information on the legal and practical problems that have thus far arisen in the various United Nationsauthorized civil administrations around the globe. 212 By systematizing and analyzing past experience in this regard, the standing committee may succeed in developing some general guidelines for future civil administrations, whether of a Chapter VI½ or Chapter VII nature. After all, given the large number of states facing severe political instability or even bordering on the brink of total collapse, it is fair to assume that the United Nations will continue to engage in the civil administration of territories in years to come. By providing a more systematic and coher- ent framework in which United Nations-authorized administrations have to operate, the standing committee would also provide a modest measure of control in an area where the increased involvement of the United Nations carries with it the risk of the unbridled expansion of the organisation's implied and customary powers into all aspects of civilian life.
